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Sosa ytem No. 1 


Before the 
FPRDERAL COMMUNLCATLONS COMMLSSION 
Washington, D.C. 20554 


«- 


~in re Application of 


* Alvis N. Dowd and Hershel 

N. Hanner, d/b/a . 

-NORTH CADDO BROADCASTING COMPANY (KNCB) 
Vivian, Louisiana 


FILE NO. 
BP-18,369 


*Por Construction Permit 
Full Commission 
PELITION FOR LEAVE ‘TO AMEND 
AND FOR WAIVER 
“Alvis N. Dowd and Hershel Hannex, d/b/a North Caddo Broadcasting 
Company, by its attorneys, hereby respectfully requests leave to 
‘amend the above application to change the frequency specified 


aa 


.therin from 1300 ke to'1320 ke. Inasmuch as such amendment 


s 
-*é 


requires a waiver of the so-called "AM Freeze," such a waiver 
is respectfully requested. In support thereof, it is alleged: 
XZ. Preliminary Statement 

1. Vivian, Louisiana, is an incorporated community of 2,624 
‘persons (1960 Census), located approximately 30 miles north of 
“Shreveport, Louisiana. Vivian is situated in a predominantly 
“Seeten teen area which contains no large cities but is sprinkled 
with numerous small hamlets and villages, such as Plain Dealing 
A 


(population 1,357) situated 12 miles cast of Vivian, Hoston (400), 


Gilliam (300), Ida (300), Rodessa (700), Oil City (1430), etc. 


The seerct of establishing and operating a viable radio facility 


Poeer 
| 
in such an area is to have adequate coverage over a wide areca, 


so as to pick up an adequate listening audience. 
| 


2. Petitioner is the owner, operator and licensce of the 
L i 


only radio station in the area, KNCB, which operates at Vivian 
| 


, with power of 5 kw. Notwithstanding the power employed, Petitioner 
has experienced serious coverage problems. ‘These problems stom 

, from the frequency which is employcd, 1600 ke. Not only is cover- 

age on this frequency Nomen by the laws of electromagnetic 


propogation but, additionally, it is hampered by the inability of 


” many radios--both in cars and homes-~-to tune to 1600 ke. Conse- 
4 quently, Petitioner has had "hard going" in achieving a financially 


successful station, and the public in this isolated part of the 


+ 
| 


. State of Louisiana has been deprived of the type of signal coverage 
| 
sto which it is entitled. 
3. To remedy the above problems, Petitioner has filed and 


the Conmission has accepted an application for a construction permit 


to change frequency from 1600 ke to 1300 kc. That application 


is mutually exclusive with two other applications: one by James 


E. Reese (BP-18,318) for a construction permit for a new daytime 


station on 1300 ke at Shreveport, and another by Don Renau <, 


= 


Joel Wharton and Marvin C. Hanz, @/b/a Bossier Broadcasting Co., 
| 

im Lor a construction permit for a new daytime station on 1300 ke 

at Bossier City, Louisiane. ‘Thus, a three-way hearing will be 


| 
required to determine which of the applications should be granted. 


Sa Foss2 


4. Petitioner has been advised by legul counsel that such 
-- a hearing will xeguise 3 to five years of Litigation, and will cost 
many thousands of dollars. Pelitioner has, thexefoxe, cast 
about for some means of accomplishing the desired improvement in 
coverage without the necessity of hearing proceedings. To that 
end, Petitioner has engaged his consulting engineer, Merle Saxon, 
to make a study of the possible availability of other, alternative 
freguencies. As a result of said study, it has been determined 
that the frequency 1320 ke will "work" at Vivian, equally as well 
as 1300 nor Petitioner hereby respectfully requests a waiver of - 
the "AM Freeze," to permit the acceptance of the amendment 
tendered herewith, changing the frequency specified in Petitioner's 
application from 1300 ke to 1320 ke. 
II. Acceptance of the Amendment will Serve 
the Public Interest and will not Preju- 
dice the Purposes of the AM Freeze 
5. As demonstrated above, a frequency exists which will 
permit a substantial improvement in the coverage of Station KNCB, 
- without the necessity of lengthy hearing proceedings. The public 
interest requires that KNCB be pexmitted to amend its application 
to specify this alternative frequency. The amendment will spare 
1/7 Use of 1320 ke has heretofore been barred by the pendency of 
- an application for a new station at Homer, Louisiana on that 
frequency. However, the Homer application was recently 


dismissed by the Commission, for non-compliance with the 
"Preeze" requirements. 


Grasrt 


the Commission's stall the need to draft a hearsang oxder, und--—= 


_moxe importantly---will avoid the necess ity fox fur ther demands 
: | 
on the time and energies of the Commission's liearing attorneys, 


hearing examiners, and Review Board. ‘Thus, the amendment will 
| 
- ae : : - | 
promote the efficient administration of justice, save the tax- 
payers money, and avoid unnecessary impositions on the workload 


| 
of several of the Comuission's various Divisions, and other 
delegated authorities. 


6. The amendment will make it possible for the public to 
| 


receive the benefits of improved coverage com Station KNCB with- 
out further delay. Moreover, the amendment is in no way inconsis— 
tent with the purposes of the current "AM Freeze" nox with the 


proposed new allocations rules which the Commission has under 


consideration in Docket No. 18,651. This is so because the 
erat does not contemplate any additional load whatever, electri- 
cal or economic, on the AM broadcasting spectrun. KNCB is present- 
ly operating on 1600 ke and, if it is permitted to move to either 
1300 ke or 1320 kc, the frequency 1600 ke will be made available 
for any future use which the Commission may desire. No FM channel 

| 
is assigned to Vivian and, even if one were available, the paucity 
of set circulation--~especially in automobiles---ana the limited 
economic base available in the Vivian area would: make the utilization 


of FM completely impracticable. 


III. Conclusion 


7. As demonstrated above, the amendment proposed by Petitioner 
= 7 


will contxibute substantially to the efficicat adininistratioon of 
* the Conmission's business; wild dying improved service to the 
public without unnecessary aud protracted dclay; and is not 
inconsistent with the purposes of the current AM Freeze (Foot— 
note 2 Section 1.571 of the Comnission's Rules). ence, the Freeze 
should be promptly waived to permit the acceptance and processing 
of the amendment. 

WHEREFORE, it is respectfully requested that the Commission 
waive footnote 2 to Scction 1.571 of its Rulcs and accept the 
amendment tendered herewith. 

Respectfully submitted, 
Alvis N. Dowd and Hershel Hanner, 


d/b/a North Caddo Broadcasting 
Company ‘ 


nee 


37s 
Va Lauren A. Colby ~~ 
Its Attorney. _ —— 


LAW OFPICES OF 

COLBY AND TARRANT 
2000 P Strect, N.W. 
Washington, D.C. 20036 


gune 20, 1970 


Them No. 2 : ae 
= (| Receives 


Before the 5 
FEDERAL COMMUNICATIONS COMMISSION AUG Zo 19/0 


Washington, D. C. 20554 E.Ce 
| WFFICE OF THE SECRETARY 


In re Application of 
Alvis N. Dowd and Hershel 

N. Hanner, d/b/a 

NORTH CADDO BROADCASTING COMPANY (KNCB) 


vivian, Louisiana 


FILE | NO. 
BP-18,369 


For Construction Permit 
TO: Full Commission 


SUPPLEMENT TO PETITION FOR LEAVE TO 


AMEND AND FOR WAIVER | 


Alvis N. Dowd and Hershel Hanner, d/b/a North caddo Broadcasting 
Company, by its attorncys, hereby respectfully masicecess the 

3 
"petition for Leave to Amend and For Waiver" filed in the above 
proceeding on July 20, 1970, as follows: 


~ | 


_l. Petitioner, the licensee of Standard Broadcast Station 
SER, Vivian,- Louisiana, has an application on file (File No. BP- 
18, 369) for Ricnance in frequency of Standard Broadcast Station 
KNCB from 1600 ke to 1300 kc. On July 20, 1970, petitioner re- 
guested a waiver of the current AM Freeze, to allow an amendment 
to the application to change the frequency specified therein 


from 1300 ke to 1320 kc. 


2. The purpose of the requested amendment is to eliminate 


a conflict with other, co-pending applications; eliminate the 
: 
need for a hearing; and make it’ possible for Petitioner to offer 


improved coverage to its service area without unnecessary and 


Sask] 

protracted delays. As pointed out in the petition previously filed, 
the Bence of the amendment will not defeat the purposes of the 
“froeere”. It will not impose any ndditional economic or electrical 
load on the AM spectrun, jnasmuch as KNCB will merely be leaving 
one frequency open to move to another. Morcover, the amendment in 
no way allows the consideration of any application which the 
Commission would not have to consider anyway. This is so because 
Petitioner's application was timely filed and has received a file 
number. Thus, it must be considered by the Commission and the 
allowance of the amendment will not add to the burden of such 
consideration but will, on the contrary, greatly simplify matters 
and lighten the workload of the Commission's staff by eliminating~ _ 
a curable conflict. : 

~ 3, In its earlier pleading, Petitioner called attention to 
certain het ee RSIS problems being encountered by KNCB on its 
present frequency. In part, these problems arise from the inability 
of many broadcast receivers to "pick up” petitioner's 1600 ke 
operating frequency. There is, however, another factor at work, 


which has been subsequently called to the attention of legal counsel 


The primary purpose of this supplement is to direct the Conmission's 


attention to that factor. 

4. According to the Commission's soil map (Figure M-3, Section 
73.190 of the Rules), the ground conductivity in northwestern 
Louisiana in the vicinity of Vivian, amounts to 15 mmahos/m. However, 
extensive field intesnity measurements, taken by petitioner and 


submitted with its July 20 amendment demonstrate that such is not 


Goat tl 


| 
| 
the case. Over the bearing North, 07 degrees East, Applicant 


measured a terminal conductivity of only 3 muuhos /n. Over the 


| 
bearing 350 degrees, a terminal conductivity of only 2 mihos/m 


was found to cxist. 
5. From the foregoing, it is apparent that the poor ground 

conductivity in the Vivian arca plays an important) part in re- 

stricting and inhibiting the coverage of KNCL. petitioner's 


application for change in frequency will do no more than to expand 


its coverage to encompass an area which it could reasombly have 
expected to serve on 1600 ke, if the soil map had, in fact, reflected 
actual conditions in the Vivian area. Such fact furnishes still 
another and independent reason for grant of the relict requested 
ae | 
| 


“by Petitioner. 
WHEREFORE, it is respectfully requested that the "Petition 


for Leave to Amend and for Waiver", filed in this proceeding on 


July 20, 1970, by Noxth caddo Broadcasting Company, BE GRANTED. 
| 


| 

| 
Respectfully submitted, 

| 
Alvis N. Dowd and Hershel Hanner, 
@/b/a North Caddo Broadcasting 
Company 


Lauren A. Colby 
Its Attorney . 


LAW OFFICES OF 
COLBY AND TARRANT 
2000 P Street, N. W. 
i D. C. 20036 


(Poet 


Them No. 3 


Before the FCC -70-972 


FEDERAL COMMUNICATIONS COMMISSION 52381 
Washington. D,C. 20554 : 


In re Application of 


Alvis N. Dowd and Hershel N. 

Hanner, ¢/b as 
NORTH CADDO BROADCASTING COMPANY (KNCB) 
Vivian, Louisiana 


File No. BP-18369 


Has: 1600ke, Skw, Day 

Requests: 1300kc, Skw, Day 
Amendment tendered to specify 
1320ke 


‘ 


‘For Construction Permit 


MEMORANDUM OPINION AND ORDER 
Adopted: Saotember 9, 1970 Released: Septexber 14, 1970 


By the Commission: Commissioner H. Rex Lee absent, 


. 


1. The Commission has before it an amendment tendered by the 
North Caddo Broadcasting Company to specify 1320 rather than 1300 kilocycles, 
and a petition for leave to amend and request for waiver of the "freeze" 
criteria of note 2 to section 1.571 of the Commission's rules. North Caddo .. 


also filed a supplement to the original petition. 


2. Section'1.571(5)(1) of the Commission's rules requires 
er alia, that en application be assigned a new file number if amended 
to change frequency. Thus, should the KNCB amendment -be accepted for filing, 
the application would be, in effect, a new application tendered for filing 
as of the date of the amendment and fully subject to the "freeze" criteria 


3. In support of its request for waiver, North Caddo claims that 

due to the use of 1600 kilocycles, it has not only experienced serious 

verage problems, but that its service is reduced by the inability of many 
radios to qune to.its location on the extreme upper end of the broadcast band. 
Also, it is alleged that the licensee has had|"hard going") in achieving a 
financially successful’ station, and that acceptance of améndment will eliminate: 
a three-way hearing proceeding between its proposal and applications for new 
stations at Shreveport and Bossier City, Louisiana, on 1300 kilocycles. 1 


4. Policy considerations underlying the current "freeze" criteria 
of note 2 to section 1.571 of the Commission's rules are so important that 
the Commission has granted waivers only under extraordinary circumstances, 
which we do not find in this case. While 1600 kilocycles may not be the 
most desirable frequency on the standard broadcast band from a signal 


i/ North Caddo's application was filed subsequent to the "freeze" but was 
accepted solely by virtue of the fact that it was mutually exclusive with the 


’ application (File No. BP-18318) of James E. Reese for a new station in 
Shreveport, Louisiana. ; 


Pospl? 


2. 


ecorcing to the Commission's rules, and any undesirable sone of the channel 
pe to its location on the upper end of the band are certain considere 
gexsitane as tO ju <5 ary reiiez requested. Moredve 
a no ewaryunient cide a anee © a a is justified 
the basis that it would preclude a three-way hearing. Rather, we see that 
Bo wwO-way heasing would still be necessary between the two remaining applicants 
rd, most likely, publication of the amended application on a new "cut-off" 
@t, as required by section 1.571(c), could well result in the receipt of con- 
ficting applications which would require still another hearing proceéding. 


fropagation. standpoint, we note that KNCB's coverage of Vivian is quite hw 


tee omen fcmeeen nme eames. 


S- In view of the foregoing, we find that the circumstances presented 
fe insufficient to justify a waiver of the "freeze", nor, under the circumstances, 
a hearing on the waiver request necessary. United States v. Storer Broad 
Sting Company, 351 U.S. 192, 13 RR 2161 (1956). Accordingly, the afore~ 
tioned petition for leave to amend and for waiver IS HEREBY DENIED jand the 
pendent IS RETURNED. : | 


FEDERAL COMMUNICATIONS CST 


{ ee SENS See Bon. TF BES 


Ben F. Wap 
Secretary 


(Pane I 


Item No. 4 


Before the 
FEDERAL COMMUNICATIONS COMMISSION 
Washington, D.c. 20554 


"In re: Application of 

mALvis N. Dowd and Hershel 

.N. Hanner, d/b/a 

NORTH CADDO BROADCASTING COMPANY (KNCB) 
Vivian, Louisiana 


FILE NO. 
BP-18, 369 


»For Construction Permit 


“ro: Full Commission 


_ 


PETITION FOR RECONSIDERATION 


Pursuant to Section 405 of the Communications Act of 1934, as amended, 
*Alvis N. Dowd and Hershel Hanner,. d/b/a North Caddo Broadcasting 
‘Company (KNCB), by its attorneys, hereby respectfully. requests the 
Commission to’ reconsider and set aside its "Memorandum Opinion and 
Order" in the above proceeding, released September 14, 1970, and to 
accept the amendment of Petitioner's application to change the fre- 
«quency specified therein from 1300 ke to 1320 kc. In support thereof, 
it is alleged: 

1. As the Commission is aware, Petitioner is the licensee of 
Standard Broadcast Station KNCB, Vivian, Louisiana, operating on the 
frequency 1600 ke with power of 5KW daytime, non-directional. Petitioner 
has an application on file (BP-18,369) for a change in frequency from 
1600 ke to 1300 ke. Said application is mutually exclusive with an 
application by James E. Reese (BP-18,318) for a new standard broadcast 


station to operate on the freg 1300 ke at Shreveport, and another 


application by Bossier Broadcasting Co., for a construction permit 
for a new 1300 ke station in Bossier City, Louisiana. Thus, a 
” "three way" hearing will be necessary in order to determine which 


a 


» of the three applications should be granted. 


2. On July 20, 1970, Petitioner filed a "Petition for Leave 


Lod H 
, to Amend and for Waiver", requesting a waiver of the carrent "AM 


Freeze", in order to allow Petitioner to specify 1320 ke instead of 


«1300 ke, for the proposed KNCB operation--~-thereby clininatiog the 


“conflict with the Shreveport and Bossier City applications, and 
| 


avoiding the need for a hearing. On August 26, 1970, Petitioner 


« 


Supplemented its Petition. on September 9, 1970, the Commission 

* adopted a Memorandum Opinion and Order (Fcc 70-972, released September 
14. 1970), denying Petitioner's request for a waiver of the Freeze 

and directing’ that Petitioner's amendment be rejected. 

3. A xeview of the Memorandum Opinion and Order Ne it 

crystal clear that---perhaps through no fault of its owm-——the 
Commission did not understand or consider many of the basic premises 
underlying Petitioner's request. The key misunderstanding, certainly, 
mis the impression---firnly conveyed by the language in Paragraph 4 
“of the Memorandan Opinion and Order---that Petitioner ils seeking a 
Change of frequency in order to improve its coverage of the ey 
of Vivian. Such is not the case. Petitioner has never had any serious 


Im coverage problems in Vivian, itself. Vivian, however, ie a community 


Jostl3 


- - 


‘o£ only 2,624 persons. It lacks sufficient size to support a viable 


radio facility, all by itself. Rather, KNCB must depend not only 


“upon Vivian, but also on audience in the outlying communities, such 


* 


.aS Plain Dealing (pop: 


1,357), Hoston (400), Gilliam (300), Ida (300), 


“Rodessa (700), Oil City (1,430), etc. 


. 


4. KNCB is situated in a remote, sparsely populated area, not 


in proximity to any large cities. The secret of providing a viable 
» 


«and useful radio service in such an area is wide coverage. That is 


’ . 
why Petitioner applied for and received permission to operate with 


“SKW. Petitioner's 5KW coverage has, however, been CO, disappointing. 
“As Petitioner pointed out in the Supplement filed on August 26, 1970, 

“poor ground conductivity in the vivian area limits the coverage of 

“KNCE toa small fraction of the coverage which could be expected, 


on the basis of the Commission's "Soil Map" values. 


5. To be specific, the soil map shows a conductivity of 15mmhos/m, 


in the vicinity of Vivian. However, field measurements taken by 


Petioner and submitted with its July 20, 1970 amendment demonstrate 


that over the bearing North, 07 Degrees East, the conductivity is only 


“3 mmhos/m, while the, conductivity over the bearing 350 Degrees is only 
2 mmhos/m. Smail wonder that KNCB has coverage problems! A grant of 


the requested Change in frequency will do no more than to bring the 


_coverage of the station at least partly up to the standards contemplated 


by the Commission, on the basis of. the soil Maps, when the 1600 ke 


‘allocation was originally made. 
6. Another misunderstanding, reflected in Footnote 1 of the 
: a 
mM’ Memorandum Opinion and Order, is the misconception that!/KNCB was 


B, somehow a 'johnny-come-lately' in this proceeding. Actually, Petitioner 
“began studying the possibility of moving to a better Erequency, immediately 
! “after it received its authorization for SKW on 1600 we, oa found---to 

its dismay---that the coverage available was far less than had been 
predicted. Several months before the imposition of the AM Freeze on 


“July 19, 1968, Petitioner's consulting engineer began a/measurements 
. | 


program, preparatory to the filing of an application for change of 


frequency. This measurement program was frustrated, however, by 
| 


| 


certain construction work which was taking place at Station KDMS, 


El Dorado, Arkansas, whichwas required to be measured. As a result 
> | 


of this construction, the measurements had to be postponed and, in 
Mm the intervening period, a competing application was filed. Petitioner 
does not, of course, intend to argue here in any manner whatsoever 


the merits of its own application, as compared with the competing 


proposals. The point is, simply that---contrary to what the Commission 


ay have mistakenly believed---Petitioner did not contrive to file 


7. 
mon top of somebedy in order to fall within an exception |to the "Freeze". 


Petitioner's application had been "in the works" for a long time before_ 


the Freeze was imposed. 


logtism 


7. Finally, Petitioner submits that---contrary to the appre- 


“hension expressed by the Commission in its Order---acceptance of the 


amendment need not "open the door" to the filing of additional 
” plications for the 1320 ke frequency. Any such future applications 
«may be properly required to comply with the "interim criteria" which, as 
was practicable matter, do not permit the filing of any applications. 
-An ample opportunity has already been provided for applications to be 
filed in competition with those which were on file at the time of 
’ the imposition of the freeze. Sound public policy dictates that no 
pecrcner opportunities Ke provided, lest the Commission's basic AM 
allocations objectives set forth in Docket 18,651, be frustrated. 
, WHEREFORE, it is respectfully requested that the Commission reconsider 
“and set aside its Memorandum Opinion and order, released September 14, 
1970 in the above proceeding, and grant Petitioner leave to amend 
its application in the said proceeding to specify the frequency 1320 kc, 
instead of 1300 kc. 


Respectfully submitted, 


Alvis N. Dowd and Hershell Hanner, 


a/b/a ee BROADCASTING COMPANY 
EZ ELE Z 
= Ven A. Colby LZ 


“LAW OFFICES OF Its Attorney 
COLBY AND TARRANT . 
2000 P Street, N.W. 

Washington, D.C. 20036 


-October 10, 1970 | 


~ 


October 28, 1970 


North Caddo Broadcasting Company 
Radio Station KNCB 

Highway One 

Vivian, Louisiana 71082 


Gentlemen: 


Reference is made to your application (File No. BP-18369) 
for a change in the frequency of Station KNCB from 1600 to 
1300 kilocycles, and to your "Petition for Reconsideration" 
of the Commission's action of September 9, 1970, returning 
your amendment which would have changed the frequency of 
your proposal to 1320 kilocycles. 


The basis for the Commission's action was that acceptance 
of the amendment would have necessitated consideration of 
the application, as amended, as a new application under 


Section 1.570(3j) (1) of the Commission's rules and long- 


established policy, Medens Broadcasting Company, 4 FCC 2d 
850. A waiver of the "freeze" criteria would have been 
necessary, and it would have been necessary to publish the 
application, as amended, on a "cut-off" list pursuant to 
Section 1.571(c). Under the rationale set out in Kesaler, 
et _al., v. FCC, 117 U.S. App. D.C., 130, 144-145, appli- 
cations accepted after the imposition of a "freeze", as 
well as those accepted prior thereto, cannot be immunized 
against prospective applicants wishing to file mutually 
exclusive proposals. Thus, it is most probable that the 
Commission would then be faced with two separate hearings 
rather than the one which will be necessary if jyour 1300 


kilocycle proposal remains on file. 


The Commission was also aware that your application for 
operation on 1300 kilocycles is on file only because it 
was acceptable under the "freeze" criteria on the basis 
that it is mutually exclusive with an earlier filed ap- 
plication. Accordinly, if your proposal were amended to 
remove the sole basis for its being on file, it then would 
be subject to dismissal. 


Page (7 


North Caddo Broadcasting 


After careful consideration of your current pleading and 
a review of our’ previous action returning your amendment, 
we again find that the circumstances presented do not 
warrant acceptance of your amendment. Accordingly, your 
petition for reconsideration, tendered October 12, 1970, 
is hereby denied. 


Commissioner Bartle was absent. 


BY DIRECTION OF THE COMMISSION 


Ben F. Waple 
Secretary 


cc: 
Mr. Lauren Colby 
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United States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT | 


No. 24,781 


ALVIS N. DOWD AND HERSHEL HANNER, | 
d/b/a 

NORTH CADDO BROADCASTING COMPANY, | 
Appellant,| 

v. 

FEDERAL COMMUNICATIONS COMMISSION, | 
Appellee, 


Appeal From Memorandum Opinion and Order of 
The Federal Communications Commission 


BRIEF FOR APPELLANT 


STATEMENT OF ISSUES PRESENTED FOR REVIEW 


I. It was error for the Commission to dismiss Appellant’s Petition for Waiver 
of the “Freeze” without making any findings of fact with respect to Appellant’s 


basic contentions. | 
| 


| 
* The above entitled case has not been previously submitted to this Court for review. 


Il. The Commission acted arbitrarily and capriciously in dismissing Appellant’s 
Petition without considering and disposing of Appellant’s arguments. 


Ill. The Commission erred a second time, when in dismissing Appellant’s Pe- 
tition for Reconsideration, it once again arbitrarily and capriciously refused to 
consider or dispose of the basic contentions advanced by Appellant — once in 
its original Petition and for a second time in its Petition for Reconsideration. 


REFERENCES TO RULINGS 


This case involves an appeal from a Memorandum Opinion and Order of 
the Federal Communications Commission (FCC 70-972) released September 
14, 1970, which is reported at 25 FCC 2d 432, and from a letter issued by 
the Commission'on October 28, 1970, denying reconsideration, which is not 
reported. Copies of both documents will be reproduced in the Joint Appen- 
dix. 


- JURISDICTIONAL STATEMENT AND STATEMENT OF THE CASE 


This appeal is taken by Alvis N. Dowd and Hershel Hanner, d/b/a North 
Caddo Broadcasting Company (hereinafter called “Appellant”), pursuant to Sec- 
tion 402(b)(1) of the Communications Act of 1934, as amended (47 U.S.C. 
402(b)(1)), Section 10 of the Administrative Procedure Act (5 U.S.C. 1009) 
and Rule 37 of this Court, from the following actions of the Federal Com- 
munications Commission: 


(1) Memorandum Opinion and Order (FCC 70-972) 
released September 14, 1970, denying Appellant’s appli- 
cation to change the frequency of operation of Radio 
Station KNCB, Vivian, Louisiana, from 1600 kc to 
1320 kc; and 


(2) Letter of October 28, 1970, denying Appellant’s 
Petition for Reconsideration of the above-mentioned 
Memorandum Opinion and Order. 
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Appellant, North Caddo Broadcasting Company, is the licensee, owner 
and operator of Standard Broadcast Radio Station KNCB, Vivian, Louisiana, 
operating on the frequency 1600 ke with power of 5 KW, daytime-only. 
Vivian is an incorporated community of 4,046 persons (1970 Census), located 
approximately 30 miles north of Shreveport, Louisiana. Vivian is ‘situated in 
a predominantly agricultural area which contains no large cities but is sprinkled 
with numerous small hamlets and villages, such as Plain Dealing (population: 
2,116), situated 12 miles east of Vivian; Hoston (400), Gilliam (300), Ida (300), 
Rodessa (700), Oil City (1430), etc. The secret of establishing a viable tadio 


facility in such an area is to have adequate coverage over a wide area, so as 
| 


Although KNCB operates with substantial power (S KW), Appellant has 
experienced serious coverage problems. The frequency 1600 kc is the highest 


to pick up an adequate listening audience. 


frequency on the broadcast band, and coverage on this frequency is seriously 
hampered by the laws of electromagnetic propagation.! This problem is 
aggravated in the Vivian area by the low electrical conductivity of the soil, 
which severely worsens the propagation characteristics of the signal, and by the 
inability of many radios — both in cars and homes — to tune to the frequency 
1600 kc. Consequently, Appellant has had “hard going” in achieving a finan- 
cially successful station, and the public in this isolated part of the State of 
Louisiana has been deprived of the type of signal coverage to which it is enti- 
tled.? | 
lwithin the broadcast band the lowest frequencies propagate the best, i the highest 
are the worst. A station operating on 550 ke with power of 5 kw and ground conductiv- 
ity of 1 mmho/m will cover more than three times as much area within its half-milivolt 


contour as a station operating on 1600 kc, using the same power, and located in the same 
ground. | 

2 The quality of the signal available to the public is, in fact, even worse ‘than the Com- 
mission expected, when it originally issued a license to KNCB. The Commission’s soil map, 
which is normally used to predict ground conductivity (which determines coverage) indicates 
that the soil conductivity in the Vivian area is 15 mmhos/m. Actual medsurements made 
by the Appellant demonstrate, however, that the soil map errs grievously. The actual con- 
ductivity in the area is as low as 2 mmhos/m. This means that KNCB serves less than 1/6th 
the area which it is supposed to serve, on the basis of the soil map predictions. 


When first authorized by the FCC, KNCB operated with only 1 kw. Poor 
coverage was attributed by Appellant to the low power employed. According- 
ly, Appellant applied for and received a construction permit to increase power 
to 5 kw. The'higher powered facilities were constructed, but resulted — to 
Appellant’s dismay — in no great improvement. It was then that Appellant 
realized that, due to the conductivity and other problems described above, a 
significant improvement could only be achieved by changing frequency. In 
early 1968, Appellant’s consulting engineer began a program of field intensity 
measurements and studies, looking towards the filing of an application for 
change in frequency to 1300 kc. This measurement program was frustrated, 
however, by certain construction work which was taking place at one of the 
stations being measured. As a result of the construction, the measurements 
had to be postponed and, in the intervening period, another and competing 
application was filed for the frequency in question (1300 kc). Appellant 
nevertheless completed its application and filed it on September 5, 1968. It 
is mutually exclusive with two competing applications: those of James E. 
Reese, for a construction permit for a new standard broadcast station on 1300 
ke at Shreveport, and of Bossier Broadcasting Company, for a new station on 
the same frequency at Bossier City, La. Thus, the Commission must hold 
hearings to determine which application should be granted. Ashbacker Radio 
Corporation v. FCC, 326 U.S. 327 (1945). 


A comparative hearing, however, holds out little hope for immediate re- 
lief for KNCB. Such hearings before the Federal Communications Commission 
take years — and years and years (See, for example, the dissent of Burch, Chair- 
man, in the case of Northern Indiana Broadcasters, FCC 70-86, released 2-26-70, 
where an applicant struggled 10 years with the Commission’s processes, only to 


have his application denied after multiple hearings). Accordingly, Appellant 


urged its consulting engineer to try to devise some alternative proposal for ac- 
compiishing a! frequency change, which would not involve a hearing. Appel- 
lant’s engineer was successful in locating an alternative frequency, 1320 kc, 


which could be used by KNCB and, on or about July 20, 1970, Appellant 
tendered a proposal for that frequency to the Commission. 


In the meantime, the FCC had imposed one of its periodic “freezes” on 
the acceptance and processing of applications for new or changed AM facilities— 
freezes with which this Court is familiar from past cases. Cf., Kessler v. FCC, 
326 F.2d 673 (D.C. Cir., 1963). The current freeze, imposed July 19, 1968, 
takes the form of a footnote to Section 1.571 of the Commission's Rules, and 
flatly prohibits any new applications for applications for changes in existing 
stations. Appellant filed a formal Petition for Waiver of the Freeze. As sub- 


sequently supplemented, the Petition made these points: 
| 


(1) That because of the sparse population in the Vivian! 


area, KNCB had to rely upon wide area coverage and; 
coverage of other communities in order to achieve success. 


(2) That because of the poor ground conductivity in the 
area, the station was unable to provide the coverage on | 
1600 ke contemplated by the Commission when it li 
censed the station. | 
| 
| 


(3) That many radios cannot tune to KNCB’s 1600 kc : 
operating frequency. 


inate the need for a three way hearing on its 1300 kc 
proposal, and conserve the time of the Commission’s 
Hearing Examiners and staff. 


(4) That acceptance of KNCB’s proposal would elim- 


(5) That the amendment would not violate the basic | 
purposes of the “freeze”, nor of the new AM alloca- 
tions rules being considered by the FCC (which will 
restrict or eliminate new station assignments), because 
the amendment did not contemplate a new facility and 
would not, therefore, impose any additional electrical 

or economic “load” on the AM broadcast band. 


By Memorandum Opinion and Order released September 14, 1970, the 
Commission denied Appellant’s Petition for Waiver and physically returned its 
proposal for a change in frequency to 1320 kc, without a hearing. The Com- 
mission’s Memorandum Opinion and Order disposed of Petitioner’s two most 


important arguments (numbers 1 and 2 above), simply by ignoring them. The 
Memorandum Opinion and Order recited argument number 3, but did not deal 
directly with it. As to Number 4, the Commission speculated that if it ac- 
cepted Appellant’s proposal, it might have to invite competing applications and 
some such application might be filed, possibly resulting in another hearing. 
Number 5 was, in essence, ignored. 


Appellant was, to say the least, disappointed at the Commission’s failure 
to even recite, much less consider, its basic contentions. Accordingly, on Octo- 
ber 10, 1970, Appellant filed a Petition for Reconsideration, repeating its argu- 
ments; once again asking the Commission to consider them; and also correct- 
ing an apparent misapprehension, set forth in the challenged Memorandum 
Opinion and Order, that Appellant’s application for change of frequency had 
somehow been started up on a “Johnny-come-lately” basis, after the freeze 
was imposed. By letter dated October 28, 1970, the Commission dismissed 
the Petition for Reconsideration — once again failing in any way whatever to 
even acknowledge Appellant’s basic contentions. 


STATUTES INVOLVED 


The relevant portions of the statutes involved are set forth in the Appen- 
dix hereto — at the end of this Brief. 


SUMMARY OF ARGUMENT 


Appellant requested a waiver of the so-called “freeze” on the acceptance 
and processing of applications for new radio stations or changes in existing 
stations, imposed by the FCC. Appellant made a detailed showing of the rea- 
sons for the waiver; yet, the Commission denied the waiver Tequest without 


making any findings of fact, and without acknowledging that it had even consid- 
ered Appellant’s contentions. Appellant submits, respectfully, that the language 
of the Commission’s Opinion indicates that the Commissioners themselves, 
when they voted on Appellant’s case, were not aware of, or did not under- 
stand the fundamental reasons advanced by Appellant in support of the 


waiver. 


ARGUMENT 
| 
I, THE FEDERAL COMMUNICATIONS COMMISSION ACTED | 

EITHER WITHOUT KNOWLEDGE OR WITHOUT UNDER- 


STANDING OF THE FACTS WHICH APPELLANT SOUGHT | 


TO PRESENT. | 


Appellant in this proceeding is the owner of a small town, rural Tadio 
station, which is having a difficult time achieving financial viability because of 
severe coverage problems resulting from the operating frequency employed by 
Appellant, poor electrical conductivity of the ground in the neighborhood of 
the station, and the sparse population in the station’s coverage area, which 
makes it imperative to maximize the area of coverage in order to pick up suf- 


ficient listening audience. The primary factors creating Appellant’s problem 
are, of course, engineering factors. Similarly, the proposal which Appellant 
developed and submitted to the Commission to solve its coverage problems 


was an engineering proposal, involving a change in frequency of operation. 


Sadly, however, the Federal Communications Commission is not presently 
endowed with any great surfeit of engineering expertise. Despite the long- 
standing tradition that one of the seven members of the Commission should 
be an engineer, no present member of the Commission has any background in 
engineering; two Commissionrs have no engineering aides, and the Chairman 
himself is reported about to give up his engineering assistant.? | 


The failure of an agency to apply its own expertise in making an admin- 
istrative decision is reversible error. U.S. ex rel. Fong Foo v. Shaughnessy, 
234 F.2d 715 (C.A. 2, 1955). Here, the failure of the Commission’s Memo- 
randum Opinion and Order to even allude to Appellant’s arguments in its Pe- 
tition for Waiver suggests either that the Commissioners were unaware of 


3 See, Broadcasting Magazine, April 5, 1971, page 71. 


Appellant’s contentions, or failed to understand them.* In either event, it is 
clear that Appellant has not had its “day in court”. 


Il. THE COMMISSION ACTED ARBITRARILY 
AND CAPRICIOUSLY 


In determining whether an agency action is arbitrary and capricious, it is 
not the role of the court to substitute its judgment for that of the Agency. 
National Broadcasting Company vy. U.S., 319 U.S. 190, 224-225. Rather, the 
Court’s role is to determine whether the agency’s action has a reasonable fac- 
tual and legal basis. If it does, the action is not arbitrary and, if the result is 
not otherwise contrary to law, it cannot be overturned. Coastal Bend Tele- 
vision Company v. FCC, 98 U.S. App. D.C. 251, 255 (1956); National Labor 
Relations Board v. Seven-Up Bottling Company, 344 U.S. 344 (1953). 


Appellant is not requesting this Court to substitute its judgment for that 
of the Commission. Rather, what Appellant requests is a directive to the Com- 
mission to consider and dispose of Appellant’s contentions. 


This, as has been shown, the Commission has not yet done. As an ex- 
pert agency, the Commission must be presumed to have certain specialized 
knowledge of both the engineering and economic aspects of broadcasting. That 
knowledge cannot be brought into play, however, without making requisite 
findings of fact. Did the Commission understand and consider the economic 
aspects of the operation of KNCB in rural Louisiana? Did it understand the 
disastrous effect of poor ground conductivity on the station’s existing coverage?> 


4 This lack of understanding is exemplified by the Finding which the Commission did 
make, to the effect that KNCB’s coverage at Vivian was adequate. Appellant had never at 
any time contended that its coverage of Vivian was not adequate. Its arguments were 
predicated solely on coverage problems ouzside Vivian, to which the Commission did not 
in any way address itself. 


> In this connection, it is noteworthy that the Record of this case, filed by the 
Commission, does not contain Appellant’s Supplement to its original Petition for Waiver — 
a Supplement filed August 26, 1970. Thus, the impression is. once again reaffirmed that 
the Commission overlooked essential elements of Appellant’s showing. 


Without findings of fact on these important questions, nobody knows. It is 
the absence of such findings which renders the Commission’s decision arbitrary 
and capricious. In the absence of such findings, Appellant can only conclude 
that the Commission treated Appellant’s contentions lightly, and dismissed them 
in cavalier fashion, without serious consideration of Appellant’s need for relief— 
relief which could be speedily obtained, simply by permitting Appellant to 
tender an application for a frequency which stands open and unused in the 


a | 
Vivian area. | 
| 
i 


CONCLUSION 


| 
It is respectfully submitted that the Commission’s actions herein were 
arbitrary, capricious, and otherwise erroneous. For all of the foregoing reasons, 
the Commission’s Memorandum Opinion and Order appealed from herein should 
be reversed, and the case remanded to the Commission with instructions to con- 
sider and dispose of Appellant’s contentions, de novo. Further, Appellant re- 
quests such other, further or different relief as to this Court shall seem just 


and proper. 


LAUREN A. COLBY | 


1026 Seventeenth Street, N.W. 
Washington, D.C. | 


Attorney for: 
North Caddo Browsing Company 


April 14, 1971 
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APPENDIX A 
STATUTES INVOLVED 


The relevant parts of the Statutes to which references are made in Ap- 


pellant’s brief follow: 
Administrative Procedure Act of 1946, 5 U.S.C. 8 1001, et seq., Section 10. 


Except so far as (1) statutes preclude judicial review or 
(2) agency action is by law committed to agency discretion— 


(a)’ Right of Review. — Any person suffering legal wrong 
because of any agency action, or adversely affected or ag- 
grieved by such action within the meaning of any relevant 
statute, shall be entitled to judicial review thereof . . . 


Communications Act of 1934, as amended, 47 U.S.C. § 151, et seq., Section 
402: 


Proceedings To Enjoin, Set Aside, Annul, or 
Suspend Orders of the Commission 


* * * 


Section 402. 


(b) Appeals may be taken from decisions and orders of the Commission 


to the United States Court of Appeals for the District of Columbia in any of 


the following cases: 


(1) By any applicant for a construction permit or station 
license, whose application is denied by the Commission. . . 


BRIEF FOR APPELLEE 


‘IN ‘THE UNITED STATES CouRT ‘OF “APPEALS 
FORTHE: DISTRICT OF COLUMBIA. CIRCUIT. 


No. 245781 


“ALVES:.N DOWD» AND -HERSHED “HANNER: --d/bZa 
NORTH (CADDO BROADCASTING: COMPANY..< ° >... 
eae ese 


Vv. 


FEDERAL. -COMMUNT CATIONS: COMMISSION,’ 
Appellee. 


ON APPEAL FROM ORDERS OF THE. 
FEDERAL COMMUNICATIONS COMMISSION 


RICHARD: E. WILEY, 
General ‘Counsel; 


ae eee ve Cy Ac: ORME. CONTIN: ccacmereeaas 
United Sigtes Court of Fisrac's Associate General Counsel, “i 
~ flor, tea Bisirict ct Cohsakts ‘Cire eats ye R as: 
4 : i i opre des “KATRINA RENOUF, 


FER uy acegav ones _ WERNER K. SASRENIESGER, 
are Piaeeho oh eae “Counsel. a SF a 


Washington, as Cun “20584 
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IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 24,782 


ALVIS N. DOWD AND HERSHEL HANNER, d/b/a 
NORTH CADDO BROADCASTING COMPANY, 
Appellant, | 
| 


Vv. 
| 
FEDERAL COMMUNICATIONS COMMISSION, . 

Appellee. 


ON APPEAL FROM ORDERS OF THE . | 
FEDERAL COMMUNICATIONS COMMISSION 


BRIEF FOR APPELLEE 


STATEMENT OF THE ISSUE PRESENTED* | 
Whether the Commission abused its discretion in 
denying appellant’s petition for leave to amend and for. waiver. 
of the "freeze" criteria of Note 2 to Section 1.571 of the 
| 


Commission’*s rules. 


* This case has not previously been before this Court. 


ae 


COUNTERSTATEMENT OF THE CASE 

This appeal was filed pursuant to Section 402 (b) (1) 
of the Communications Act of 1934, as amended, 47 U.S.C. 

402(b) (L), from a Memorandum Opinion and Order of the Federal 
Communications Commission, released September 14, 1970, 25 
F.C.C. 24 432 (A. 9), denying North Caddo Broadcasting 
Company's request for waiver of the "freeze" criteria of 

Note 2 to Section 1.571 of the Commission's rules (47 CFR 
1.571), and for acceptance of an amendment to its application 
specifying 1320 rather than 1300 kHz. North Caddo also seeks 
review by this Court of the Commission's letter of October 28, 
1970 (FCC 70-115 (A. 16)), denying reconsideration. 

Background. 

On May 10, 1962, the Commission amended its procedural 
rules, imposing a limited "freeze" on further acceptance of 
standard broadeast applications, pending rulemaking, to give the 
Commission time to reexamine its allocation policies. On July 10, 
1964, after extensive rulemaking proceedings, new AM standards were 


adopted and the "freeze" lifted. However, in a Report and Order 


adopted July 17, 1968 (Interim Criteria to Govern Acceptance of 
Standard Broadcast Applications, 13 F,C.C. 2d 866 (1968)), the 


l/ Interim Criteria to Govern Acceptance of Standard Broadcast 
Applications, 23 Pike & Fischer, R.R. 1545 (1962). 
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Commission noted that the 1964 rules, although successful in 


Some respects, had had only limited success in eliminating 
i 

nighttime "white”™ (unserved) areas and encouraging the develop- 
ment of first local services. As a result, the Commission con~ 
cluded that it must make a further study to decide (i) | whether 
a significant national need for new AM stations or manor changes 
in existing stations which would not serve underserved areas 
still exists; (ii) whether presently available frequency space 
should be conserved for future use in developing areas.jand to 
eradicate what "“white™ area remains; (iii) whether any future 
allocation system should view AM and FM as a single aural 
service; and (iv) whether further AM assignments on a demand 
basis constitute unwise use of valuable spectrum space. 

Recognizing that a flood of new applications under 
the 1964 rules might frustrate its purposes, the Commission 
again imposed a limited "freeze" on the acceptance of applica- 
tions for new standard broadcast stations or for major changes 
in the facilities of existing stations. The resulting "freeze" 


took the form of an amendment to Section 1.571 (Note 2) 


2/ ! 
(47 CFR 1.571) of the rules. In the Report and Order, supra, 


imposing the freeze, the Commission concluded "that as in the 


—_——OOOC—————— | 

2/ Note 2 states that "pending the Commission's restudy of the 
rules pertaining to allocation of standard broadcast facilities, 
- « « applications for new . . . stations or for major changes in 
the facilities of existing stations . . . will be accepted for 
filing only in [certain specified] categories,” none of which 
pertain to North Caddo’*s proposal, 


- y= 

last freeze, we believe that the basic policy considerations 
underlying the freeze are of the utmost importance. As such, 
they override the usual equities presented, and only the most 
extraordinary grounds will justify waiver of these policy 
considerations. See United States v. Storer Broadcasting 
Company, 351 U.S. 192 (1956)." 13 F.C.C. 2d at 868. 


Thereafter, on September 4, 1969, the Commission 


issued a "Notice of Proposed Rulemaking,” (Broadcast Station 
3/ 


Assignment Standards, 19 F.C.C. 2d 472 (1969)), | noting in 
pertinent part that the proposed AM assignment rules would be 
"substantially more restrictive than the present rules” (19 
F.C.C. 2d at 473), and “chiefly restrictive with respect to 
applications for new daytime facilities (19 F.C.C, 2d at 479) 
with respect to which the Commission observed that “we recog= 
nize that [the proposed new rules] will doubtless mean a 

sharp curtailment in the tender of applications for daytime 
facilities; for example, it is likely that none, and certainly 
very few, pending daytime applications would have been accepted 
if the rule had previously been in effect. This is one of the 
purposes of the rule.” 19 F.C.C, 2d at 481. 

37 See also the Commission's accompanying Order, Broadcast 


Application Processing, 19 F.C.C. 2d 470 (1969), amending the 
"freeze" order. 


The Present Case 

Appellant operates a daytime-only AM station (KNCB) 
in Vivian, Louisiana. KNCB is ‘licensed to operate on 1600 
kiloHertz with authorized power of 5 kw. On Septesber 5, 1968, 
appellant filed an application to change the frequency of 
KNCB from 1600 kilocycles to 1300 kilocycles. In spite of the 
fact that appellant's application was filed subsequent to the 


effective date of the "freeze," it was accepted by the 


Commission because it was in direct conflict with an application 
| 


filed prior to the freeze and was therefore within one of the 
{ y 4 


specified exceptions to the"freeze." See 47 CFR 1.571 (Note 2). 


Thereafter, on July 20, 1970, appellant filed with 


the Commission a petition for leave to amend and for waiver, 
seeking to change the frequency requested from 1300 Ki to 

1320 kHz. Recognizing that its amendment could not be accepted 
under the Commission's AM "freeze," appellant also | 
requested (A. 1) a waiver thereof. In support of its. 
waiver request, appellant argued that its present ereceency 
of 1600 kiloHertz provided disappointing coverage and | 


financial “hard going;" that since its pending application 
| 


4/7 Subsequently, another conflicting application was accepted 
for filing under the same provision of the "freeze" criteria. 


6a 

for 1300 kHz is mutually exclusive with two other applications 
it will necessitate a three-way comparative rotate” 
that comparative hearing proceedings are time-consuming and 
expensive; and that, in order to avoid such expense and time 
loss, appellant:idesires to amend its application to specify 
1320 Kitz 2” {A. 2-3). Appellant contended that its amendment 
was in no way inconsistent with the policy considerations 
behind the “freeze,” and that acceptance of the amendment 
would spare the Commission's staff the time and effort of a 
comparative hearing proceeding. 

On September 14, 1970, the Commission released 
a Memorandum Opinion and Order, 25 F.C.C. 2d 432 (A. 9), 
in which it denied the request for waiver and returned 
appellant's amendment as unacceptable. In its decision, the 
Commission pointed out that "Section 1.571(j) (1) of the Commission's 
rules requires, inter alia, that an application be assigned a new 
file number if amended to change frequency [and] should the 
KNCB amendment be accepted for filing, the application 


would be, in effect, a new application tendered for filing as 


5/7 See Ashbacker Radio Corp. v. F.C.C., 326 U.S. 327 ( 1945S). 
G/ Appellant acknowledges (A. 3) that any use of 1320 kiloHertz 
had heretofore been barred by the pendency of an application 
for a new station at Homer, Louisiana, on that frequency, 

but argues thati the frequency should now be considered open 
for appellant since the Homer application has been dismissed 
for non-compliance with the "freeze" requirements. 
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of the date of the amendment and fully subject to the “freeze” 
criteria.” (A. 9). Referring to the policy considerations 
underlying the current "Freeze," the Commission noted that 

they are so important that waivers are granted “only under 
extraordinary circumstances, which we do not find in *his 

case” (A. 9), and that, while 1600 kiloHertz may not be 

the most desirable frequency from a signal propagation 

standpoint, KNCB'’s coverage is adequate, and the undesirable 
aspects of the frequency are not so significant as to justify 

the "extraordinary" relief requested. With respect £0 appellant's 
argument that acceptance of the amendment would save the 
Commission time and effort, it noted that a hearing would 

still be necessary between the two remaining applicants for 


1300 kHz, and that publication of the amendment on a new 


"cut-off" list, as required by Rule 1.571(c) (47 CFR 1.571(c)), 


could well result in the filing of conflicting applications 


for 1320 kHz, requiring still another hearing. 

In its letter of October 28, 1970, denying : 
reconsideration (A. 16), the Commission pointed out that 
acceptance of the proffered amendment would, under Rule 


1.571(3) (1) (47 CFR 1.571(3) (1)), transform appellant's 


ain 

request for a change of frequency into a tnew" application (see, 
e.g-, Heath-Reasoner Broadcasters, 4 F.C.C. 2d 850 (1966); that 
a "new" application falls within the "freeze" criteria of Note 2 
to the rule; and that, after careful consideration of appellant’s 
current pleading and the circumstances presented therein, the 
Commission was unable to find that waiver of the "freeze" and 
acceptance of the amendment were warranted. Finally, in 
response to appeLlant’s argument that acceptance of the amend- 
ment need not “open the door” to the filing of additional 


applications for the 1320 kiloHertz frequency, the Commission 


relied on the rationale set out in Kessler v. F.C.C., 117 U.S. 


App. D.C. 130, 1u4-145, 326 F.2d 673, 687-688, (1963) , 


to explain that applications accepted after’ the imposition of a 
*freeze™ cannot be protected against prospective mutually 
exclusive proposals. Thus, contrary to appellant's contentions, 
specification of 1320 kHz may indeed result in two separate 
comparative hearings. 

Following denial of the petition for reconsideration, 


North Caddo filed this appeal. 
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ARGUMENT. 

THE COMMISSION'S REFUSAL TO WAIVE ITS "PREEZE" 

CRITERIA AND ACCEPT KNCB'*S AMENDMENT TO ITS 
APPLICATION WAS A REASONABLE EXERCISE OF 

DISCRETION, REACHED AFTER PROPER CONSIDERATION 

OF ALL RELEVANT FACTS. 

This appeal contests the Commission's denial of a 
waiver of its admittedly valid "freeze" on the filing lof 


standard broadcast applications pending restudy of the 


relevant allocation rules. Appellant’*s three page argument 
purports to challenge the Commission's action on two grounds, 
lack of technical competence and failure to consider appellant's 
contentions in support of waiver. In fact, however, the brier 
does no more than pose the question whether the Commission 
understood that KNCB's present signal coverage is adversely 
affected by poor ground conductivity and that its present 

profit picture is less favorable than it would be if its coverage 
were expanded. While appellant’s brief offers no nection to these 
apparently rhetorical questions, the challenged orders are 


specifically based on the judgment that neither financial 


"hard going” nor disappointing coverage=-assuming both to 


exist--is the kind of extraordinary circumstance prerequisite 


to waiver of the freeze. This twice considered public interest 
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judgment that the long-range policy objectives of the freeze 


outweigh the advantages to appellant of a waiver is supported 


not only by the wide discretion accorded the Commission 


generally where waiver of technical rules is involved (James 

S. Rivers, Inc. v. F,C,C., 122 U.S. App. D.C. 29, 31, 351 F.2d 
194, 196 (1965)) but also by past judgments of this Court affirm- 
ing the propriety of adherence to long term allocations goals 

in the face of individual requests for waiver of a freeze--even 
where such requests present strong individual equities. See 
Kessler v. F,C,C., supra; Harvey Radio Laboratories, Inc. v. 
United States, 110 U.S. App. D.C. 81, 83, 289 F.2d 458, 460 
(1961); Mesa Microwave, Inc. v. F,C,C,, 105 U.S. App. D.C. l, 
262 F.2d 723 (1958). 

As this Court recently observed, the Commission has 
primary responsibility for administration of the Communications 
Act, and where ". . . there is substantial support for the 
Commission’s decision in the record, then our job is to affirm.” 
U.S. App. D.C. 


Marsh v. F,C,C _» 436 F.2d 132, 136 
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(1970). See also Cornell University v. United States, 427 F.2d 
680, 683-4 (2d Cir. 1970). Thus, a presumption arises to 


support the inference that when administrative officials purport 
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to decide issues, such issues have been conscientiously con- 
sidered; and where this Commission has given the case before 
it a “hard look,” and the agency's “why and wherefore" can 
be "discerned," courts will affirm the Commission's action. 
WAIT Radio v. F,C,C., 135 U.S. App. D.C. 317, 320, 418 F.2d 
1153, 1156 (1969). See also 560 Broadcast Corp. v. F.C.Ce, 
135 U.S. App. D.C. 330, 418 F.2d 1166 (1969). 

In the decisions under review, the Commission care- 
fully acknowledged appellant*s claims and reasons for requesting 
a waiver (A. 9, par. 3, and A. 17); pointedly stressed the 
importance of the policy considerations underlying the current 
"freeze" criteria (A. 9, par. 4); made specific reference to 


the relevant rules governing the acceptance and treatment of 


amendments to change frequency (A. 9, par. 2); and concluded 


that, while KNCB's present frequency "may not be the most 
desirable frequency on the standard broadcast band,” coverage 

is adequate and the undesirable aspects of the channel. are not 
"so significant as to justify the extraordinary relief requested” 
(A. 9-10). The Commission's disposition made it amply clear 

that its rejection of appellant*s requests was based ‘ broad 
7/7 Braniff Airways, Inc. v. C,A,B., 126 U.S. App. D.C. 399, 


406, 379 F.2d 453, 460 (1967). 


8/ Pikes Peak Broadcasting Co. v. F,C,C. 137 U.S. App. D.C. 
234, 422 F.2d 691, cert. denied, 395 U.S. 979 (1969). | 
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policy considerations which, pending the Commission’s restudy 
of its standard broadcast allocation procedure, precluded 
the acceptance of new AM applications unless "extraordinary" 
circumstances were shown, or unless the application could be 
included within one of the specified exceptions to the 
"freeze." See Section 1.571, Note 2(a), pars. 1-5. In 
rejecting appellant*s arguments, the Commission reasonably 


concluded that KNCB's application, if amended, would not fall 


within any of the "freeze" exceptions, and that KNCB had failed 
9/ 
to demonstrate “extraordinary” reasons to waive the rule. 


9/ Appellant ‘suggests variously that the Commission must not 
have actually considered its asserted extraordinary reasons for 
relief because! it failed to mention a sugplement to appellant's 
original petition (Br. fn. 5) and because the Commissioners, 

not being Engineers and in two cases lacking personal 
engineering aides, are without competence to consider such 
reasons in the’ first place. Both suggestions are factually 

and legally frivolous. The supplement is specifically 

referred to in the Commission's opinion (A. 9, par. 1) and 

would in any event be presumed to have been considered in the 
absence of any'contrary indication since it was properly 

before the Commission. See Braniff Airways, Inc. v. C,A,B., 

126 U.S. App. D.C. 399, 406, 379 F.2d 453, 460 (1967). 

As to the contention that the Commission lacked engineering 
expertise, 47 U.S.C. 405 unequivocally bars this argument as a 
ground for appeal since it was not presented to the Commission 
(See Hansen v. F,C,C., 134 U.S. App. D.C. 100, 413 F.2d 374 
(1969); Presque Isle TV Co., Inc. v. United States, 387 F.2d 502, 
504-506 (1st Cir.1967)). Moreover, it is not even suggested that 
the Commission failed to avail itself of its extensive engineer- 
ing staff; and the opinions themselves reflect on their face 

the fact that appellant's engineering arguments were actually 
considered. 


| 
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Appellant also claims that the Commission failed to 


give due consideration to its argument that the amt 


would violate neither the basic purposes of the "freeze," nor 


the new AM allocation rules being considered by the Commission. 


However, a waiver request based on the alleged absence of any 


violation of the Commission's policy considerations does not 


suffice to justify waiver. Appellant's burden is not to show 


the absence of detriment but, rather, to set forth adequate 


er in the public interest. 


affirmative reasons to justify waiv 


See Rio Grande Family Radio Fellowship, Inc. v. F.C. Ces 132 


U.S. App. D.C. 128, 130, 406 F.2d 664, 666 (1968). 


The facts of this case show that KNCB initially 


requested and received authorization to operate an AM station 


on 1600 kiloHertz. Thereafter, KNCB became disillusioned 


with the signal propagation characteristics of its originally 


requested frequency and submitted an application to change 


to 1300 kiloHertz. Even though the freeze was then in force, 


the Commission accepted the application for a change of 


frequency because it was mutually exclusive with an applica- 


tion which had been accepted prior to the freeze. KNCB was 


thereby assured that its claim of financial "hard going" and 


its desire for "wide coverage” would receive a full hearing; 


= on = 


and, if the public interest considerations of appellant's con- 


tentions prevail over those of the competing applicants, KNCB 
will receive the change of frequency it desires. However, 

KNCB has not been content to rely on its Ashbacker rights; 
rather, it seeks} to amend the application with the hope of 
removing it altogether from any comparative hearing. Appellant 
concedes that its sole reason for requesting 1320 kiloHertz 

is to avoid the comparative hearing necessary for 1300 
kiloHertz.20/ ‘Whatever merit may be attached to an applicant's 
desire to avoid a comparative hearing, the Commission reasonably 
found that it is not an “extraordinary” reason justifying 
waiver, nor is it a sufficient reason to obviate the public 
interst considerations underlying the "freeze" order. 

Finally, it is clear that the Commission's acceptance 
of KNCB*s amendment would not in any event provide appellant 
with the relief it seeks. As the Commission noted in its letter 
denying appellant’s petition for reconsideration (A. 16), KNCB*s 
application for operation on 1300 kiloHertz is on file only 
because it was acceptable under the "freeze" criteria on the 
10/ See appellant's petition for Leave to amend (A. 3), petition 


for reconsideration (A. 12), and its brief before this Court 
(Br. 4). 
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basis that it is mutually exclusive with an earlier Filed 
application for a station on that same frequency. Accordingly, 
if the KNCB proposal were amended to remove the sole basis for 


its being on file, it then would be subject to dismissal. 


CONCLUSION | 


—_ 


For the foregoing reasons, the Commission's agtions 


should be affirmed. 
Respectfully submitted, 


RICHARD E, WILEY, 
General Counsel, 


JOHN H, CONLIN, 
Associate General counsel, 


KATRINA RENOUF, 
WERNER K, HARTENBERGER, 


Counsel, 


Federal Communications Commission 
Washington, D. C. 20554. 


July 26, 1971. 
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REPLY TO BRIEF OF FEDERAL 
COMMUNICATIONS COMMISSION 


The Commission's Brief mis-states Appellant's 
basic contentions, and indicates a lack of 
understanding thereof, similar. to that dis- 
played in the Orders_ aoe which Appeal is 
taken. 


Sy 


The Commission's brief mis-states Appellant's argu- 
ments before the Commission and before this Court and, 
having set up a "straw man" of weak and ineffectual alle- 
gations, proceeds to demolish it. Thus, the question 
arises whether the Commission's. counsel understands Appel= 
lants allegations any better than they were understood by 
the Commission itself. 

Contrary to the characterization of Appellant's argu- 
ments at Page 9 of the Commission's brief, Appellant never 
contended that its "profit picture is less favorable than 
it would be if its coverage were expanded". As a matter of 

‘ fact-—-although Appellant never alluded to the fact before, 
in any argument presented to the Commission or the Court-—— 
Appellant has never had any "profits". That is the station 
has never earned enough money to cover expenses and, at the 
same time, re=pay; advances made by the partners. Thus, any 
discussion of “profit picture" is irrelevant. 


Like the Commission's Orders complained of in this Ap=~ 


peal, the Commission's brief fails to recognize or dispose 


of key contentions made bywdppellant, namely, that it re- 

quires coverage of areas/outside the community of Vivian 

itself, in order to maine@In a viable station. Because of 
poor ground conductivity in its area, Appellant's Corececs 
is substantially less than was predicted to the Commission 
at the time when the Commission initially authorized KNCB's 
present 5 KW operation. The requested change in frequency 
does nothing more than to bring Appellant's coverage up, at 


' ” ' 
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least partially, to the standard the Commission originally 


expected KNCB to achieve. These arguments were presented 
to both the Commission and to this Court. However, the 
Commission's Order dealt with the question of coverage, 
only as it related to the Community of Vivian itse 7~and 
the Commission's brief similarly fails to treat in any way 
Appellant's basic contention that, because of the sparse 
. population in its area, KNCB needs a wide-area coverage in 
order to remain viable. | 

Contrary to the implication in footnote 2 of the Com= 
mission's brief, Appellant has not contended that the Com— 
missioners have no access to technical staff with the re- 
quisite expertise to dispose of Appellant's contentions. 
Rather, Appellant's complaint is simply that there is no 
indication that this technical expertise was ever brought 
to bear. Concededly, the existence of Appellant's Supple— 
ment was recited in the Commission's opinion, but nowhere 
ean that opinion is there any indication that the arguments 


made in the supplement were read or considered. 


B. The Commission's assurances that 
Appellant is going to receive a 
full hearing on its contentions 
are belied by the fact that Appel- 
lant's application has been on 

file for more than three years 


without any action whatever thereon. 


—_—_——— f 

1/ Which is quite irrelevant, because Appellant. never con= 
tended that it did not have a good signal in Vivian 
proper. Papen ego ; a rae 


| 
! ‘ . ri fe 
\ 


Sine 


The assurances contained in the Commissison's brief 
that Appellant is going to receive a full hearing on its 
claims of financial hardship and need for increased coverage 
have a hollow ring. Appellant's application has not been 
on file for more than three years, and Appellant has yet to 
receive a "full hearing". The “temporary freeze", which 
obstructs Appellant's desires to improve its coverage has 
likewise been in effect for substantially more than three 
years, and the rule making proceedings---which are supposed 
to afford relief to stations caught in Appellant's dilema--= 
have been going on for more than two years, with no defini- 
tive results (See page 4 of Commission brief). 

All Appellant is asking for is a little attention to 
the problems it attempted to set forth in, its petitions to 
the Commission. Appellant recognizes it has the burden of 
making a threshold showing, sufficient to justify the relief 


it seeks. U.S. v Storer Broadcasting Company, 351 U.S. 192 
(1956). But Appellant can't make such a threshold showing 


if its showing is not understood and considered by the agency 


below. 
Respectfully submitted, 


ke CADDO BROADCASTING COMPANY : 


By Lauren A. Colby - oe 
Its Attorney ; 


1026 17th Street, N.W. Us 
Washington, D.C. 20036 


-September 27» 1971 


